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Before the
Federal Communications Commission
Washington, DC 20554

In the Matter of

Docket No. 02-86
DA 03-721

AIRCELL, INC.

N’ N N N N’

Petition for Extension of Waiver

To: The Commission

REPLY COMMENTS REGARDING
PETITION FOR EXTENSION OF WAIVER

AT&T Wireless Services, Inc. (“AWS”), Cingular Wireless LLC (“Cingular”), and
Cellco Partnership d/b/a Verizon Wireless (“Verizon™) (collectively, “Commenters”) hereby
submit their reply comments in response to comments filed April 10, 2003 by AirCell, Inc.
(“AirCell”), Rural Cellular Corporation (“RCC”), Rural Cellular Association (“RCA”), and Lu-
cent Technologies, Inc, (“Lucent”). AirCell has requested that the original waiver be made per-
manent; that the 6-channel limitation be expanded to 19 channels; and that it be allowed to use
any cellular frequency, whether or not a carrier is using it for digital service.

I REPLY TO COMMENTS OF AIRCELL, RCC, AND RCA

AirCell makes three general points in its comments, none of which justifies continuing or

expanding the original waiver.'

! RCC and RCA do not provide any new substantive arguments in favor of the waiver extension

petition. For the most part, they reiterate points already made by AirCell.



A. Intervening FCC Rulings Do Not Bolster AirCell’s Case for Extension

AirCell’s first point is that the FCC has issued several rulings favorable to AirCell since
it filed its petition, and that these rulings somehow support extension of the waiver. It is readily
apparent that four of these rulings contribute nothing to the case for a waiver extension:

o In AirCell, Inc., 17 F.C.C.R. 8258 (WTB 2002), the Bureau de-
ferred comments on AirCell’s extension petition pending the
FCC’s issuance of an order on remand from the D.C. Circuit.”
This was not a “favorable ruling” to AirCell. It was merely a pro-
cedural order. In its waiver extension petition, AirCell relied on
the reasoning of FCC decisions remanded by the Court; this order
merely ensured that the FCC’s response to the remand could be
considered in comments.

° In AirCell, Inc., 17 F.C.C.R. 19,586 (WTB 2002), the Burecau de-
nied the Commenters’ request for declaratory ruling about apparent
AirCell activities that would violate the Commission‘s rules, Air-
Cell’s waiver, and the terms of AirCell’s experimental license.
These activities included the operation of ordinary cellphones
aboard airplanes and the installation of cellular-band blocking and
jamming equipment aboard aircraft. After AirCell denied that it
had performed any testing outside a laboratory setting and affirmed
that it would need to seek a further waiver to implement these
plans, the Bureau ruled that no declaratory ruling was needed. The
order confirmed, however, that Commenters were correct in that
AirCell was not permitted to operate ordinary cellphones or block-
ing and jamming devices aboard aircraft.

o In an October 11, 2002 letter,” the Office of Engineering and
Technology found that no action was warranted in response to let-
ters from Commenters regarding the adequacy of AirCell’s ex-
perimental program, as described in AirCell’s periodic experimen-
tal reports. This obviously has no relationship to the merits of
AirCell’s petition for extension of its waiver.

o In a February 12, 2003 public notice, the Bureau granted an addi-
tional “me too” waiver, thereby adding CC Communications to the
list of cellular licensees allowing AirCell to use their licensed fa-

2 AT&T Wireless Services, Inc. v. FCC, 270 F.3d 959 (D.C. Cir. 2001) (AWS v. FCC), remanding
AirCell, Inc., 15 F.C.C.R. 9622 (2000) (4irCell Order), aff’g AirCell, Inc., 14 F.C.C.R. 18,430 (WTB
1999) (Reconsideration Order); 14 F.C.C.R. 806 (WTB 1998) (Bureau Order).

} Letter from J. Burtle, Chief, Experimental Licensing Branch, Electromagnetic Compatibility Di-
vision, OET dated October 11, 2002.



cilities as part of its network. As with all such “me too” waivers,
this merely expanded the list of carriers subject to AirCell’s out-
standing waiver. It will be subject to whatever ruling emerges in
response to the pending expansion petition and contributes nothing
to its merits.

The fifth FCC ruling cited by AirCell, the FCC’s February 10, 2003 Remand Order,*
obviously has some relevance to the waiver request. It does not, however, “bolster” AirCell’s
extension petition, as AirCell claims.” In fact, it undermines AirCell’s argument for renewal and
extension of the waiver. Commenters have shown in a recent appellate filing that the explana-
tion for the -117 dBm interference threshold in that order cannot be squared with the record, the
initial grant of the waiver, the FCC’s previous appellate defense of the waiver grant, or the
Court’s remand.® Commenters have already addressed the infirmities of the Remand Order and
have shown that its analysis and conclusions are inapplicable now that a more extensive test re-
cord exists.” Commenters have also demonstrated that harmful interference results from AirCell
operations even if AirCell’s signal strength is compared to the new -110 dBm threshold used in
that order for assessing the likelihood of harmful interference in the Texas tests.® In any event,
the issues addressed in the Remand Order are involved in the pending review proceeding before
the D.C. Circuit, AT&T Wireless Services, Inc., et al. v. FCC, Case No. 03-1043 (D.C. Cir. filed

Feb. 26, 2003).

4 AirCell, Inc., Order on Remand, FCC 02-324 (Feb. 10, 2003), petition for review pending sub
nom. AT&T Wireless Services, Inc., et al. v. FCC, Case No. 03-1043 (D.C. Cir. filed Feb. 26, 2003), mo-
tion for summary reversal and vacatur pending (filed April 21, 2003).

5 AirCell Comments at 10.

See Motion for Summary Reversal and Vacatur, AT&T Wireless Services, et al. v. FCC, Case No.
03-1043 (D.C. Cir. filed April 21, 2003).

7

6

See Comments in Opposition at 69-70; see also id., Exhibit III (Remand Analysis).
’ See id. at 70-71, Exhibit III.



B. New Developments Do Not Justify Extending the Scope or Duration of
the Waiver

Next, AirCell claims that its waiver should be expanded because of new developments.
AirCell argues that its sales growth justifies expansion of the waiver. In fact, the growing num-
ber of installed AirCell phones is a reason for heightened skepticism about whether AirCell’s
authority should be expanded. In August 2001, AirCell told the Court that it had sold 700
phones; now it claims to have an installed base of 1300.” This does not support expansion of the
waiver. Commenters have already shown that AirCell’s existing 6-channel waiver gives it suffi-
cient capacity for growth, given that six channels can accommodate seven times its projected
demand."’

If AirCell operations in fact are capable of causing interference to terrestrial cellular ser-
vice, then an increasing number of AirCell-equipped planes will increase the opportunities for
such interference to occur. As Petitioners have shown in their Comments in Opposition, each
AirCell-equipped plane is likely to cause harmful interference to multiple cellsites, and thus ac-
tual incidents of harmful interference will increase in proportion to the deployment and usage of
AirCell’s technology. Harmful interference is likely to occur often, instead of only occasionally,
if AirCell grows. This is not a reason to lift the limits on AirCell; it is a reason to deny the ex-

tension of the waiver and terminate AirCell’s operation.''

? Compare AirCell, Inc. Intervenor’s Brief at 15, AT&T Wireless Services, Inc. v. FCC, No. 00-

1304 (D.C. Cir. filed Aug. 2, 2001) with AirCell Comments at 12.

10 See Comments in Opposition at 20-22. RCC argues that AirCell needs access to digital channels

because it will be “severely constrained” if limited to analog channels. RCC Comments at 3-4. RCC’s
argument is unsupported by the facts. AirCell’s actual demand for airtime is a few minutes per day at a
typical cellsite and its own projected demand can be accommodated easily by six channels.

! AirCell opportunistically cites growing public safety usage of its system in the post-9/11 era as a
reason for extending its waiver. It ignores, of course, the much more extensive reliance of public safety
and homeland security officials on terrestrial cellular service, as well as the many thousands of E911 calls
placed daily on cellular systems. The public interest does not warrant increasing the likelihood of harm-

(continued on next page)



AirCell touts its recent team-up with an in-flight medical emergency service provider in
support of its extension petition. Again, this is not a ground for increasing AirCell’s capacity.
AirCell does not even say how many units are in use (or are projected to be used) by this pro-
vider. Moreover, it ignores the interference caused to terrestrial emergency services.

The last “new development” is AirCell’s time-worn refrain that it has not received any in-
terference complaints. As Commenters have explained many times before, it would not have
received any such complaints even if its service causes harmful interference all the time, because
cellular systems are not capable of determining when a call is interrupted or terminated due to
AirCell’s interference, as opposed to other conditions, and cannot in any event track interference
by AirCell operations.12 AirCell claims that all carriers have to do is identify channels with “an
atypical level of interference events,”'® but carriers’ systems are not routinely set up to record
such “interference events,” much less identify them by channel and perform statistical analysis."*
Moreover, AirCell has never explained how even continuous harmful interference from its ser-
vice could be identified as “atypical” in a statistically significant way, when AirCell usage aver-

ages only a few minutes per day at each host site.

(footnote continued)

ful interference to the tens of millions of terrestrial cellphones to enable communications to the thousand
or so planes with AirCell phones.

12 See Comments in Opposition at 16-17, Exhibit I at § 8.2.

AirCell Comments at 15 n.24.

RCA asserts that none of its rural carrier members, including AirCell partners and nonparticipat-
ing carriers, has “reported experiencing interference attributable to AirCell system operations.” RCA
comments at 2. RCA does not, however, claim that its members have the capability to attribute any inter-
ference actually detected to AirCell operations if that was its source. It also does not claim that its mem-
bers have investigated and determined the source of all instances of interference in order to rule out Air-
Cell as the source of interference in each case.

13

14



C. AirCell Fails to Show That the Waiver Should Be Extended
AirCell’s claim that it has satisfied the waiver standards in the rules' has already been
addressed fully in the Comments in Opposition. The only new twist here is AirCell’s attempt to

® We note in this connection that

ride the coattails of the FCC’s Spectrum Policy Task Force.'
AirCell’s operation is not consistent with the “interference temperature” concept for secondary
unlicensed operations, because that would permit such operations below a level approximating
the noise floor.!” The record is clear that AirCell’s received signal strength at terrestrial base sta-
tions is well above the noise floor, and in fact is high enough to cause harmful interference.
AirCell also touts the purported “public interest” benefits of its service.'® It is revealing,
however, that the first point it discusses under this heading is its own “viability as a going con-

5919

cern Whatever public benefits AirCell may provide, they do not outweigh the harmful inter-

ference that its operations are causing and will cause to terrestrial cellular customers and opera-

15 AirCell Comments at 17-21.
16 1d. at 19-20.

17 Spectrum Policy Task Force Report, ET Docket No. 02-135, at 28-39 (Nov. 1, 2002). Under the
interference temperature model, the Commission would determine the “‘worst case’ environment in
which a receiver would be expected to operate” based on the noise floor. /d. at 28. This “worst case en-
vironment” would establish the interference temperature for services operating on the band. The Com-
mission would then create underlays to permit unlicensed operations below the interference temperature
in spectrum previously awarded via an exclusive licensing process. In other words, only the licensee
could operate above the interference temperature and unlicensed operations would be permitted only be-
low that level.

18 AirCell Comments at 21-24. In addition, RCC argues that the digital restriction on AirCell
should be lifted because AirCell has “thoroughly tested” its potential interference to TDMA and CDMA
systems. RCC Comments at 3. AirCell has not, however conducted thorough tests of such interference.
The Commenters have already shown that AirCell’s “tests” did not involve any new flight test data and
did not combine either actual or simulated AirCell interference with actual terrestrial drive-test signals.
AirCell’s showings were flawed in many other ways, as well. Moreover, RCC ignores the fact that Air-
Cell has not done any tests, thorough or otherwise, regarding its potential interference to GSM. See

Comments in Opposition at 22-35.
1 AirCell Comments at 22.



tors, all of whom provide substantial “public service” benefits (e.g., E911 service). Expanding
the number of channels used by AirCell puts these services at risk.?

IL. REPLY TO LUCENT’S COMMENTS

As a vendor, Lucent cooperated with Commenters and their consultant, V-Comm, on the
tests that V-Comm conducted. Its comments provide an independent technical perspective that
validates the approach taken to the tests described in the Comments in Opposition filed by the
Commenters. Lucent’s perspective is particularly valuable because it is, in effect, the heir to the
invention of cellular service, which was developed and tested in its early days by Bell Laborato-
ries, which is now part of Lucent. This heritage, together with the fact that Lucent equipment
was used for the test, makes it uniquely qualified to assess the test results.

It is noteworthy that Lucent finds that the V-Comm test results and analysis are a fair test
of AirCell’s interference potential, stating that the test procedures “bias the data analysis in Air-
Cell’s favor, since larger levels of interference are required in order to declare performance

degradation with confidence.”'

Lucent finds that there is very statistically significant interfer-
ence shown at some levels. For example, Lucent finds a high (95%) confidence level regarding

the measured increase in interference to a TDMA system from -117 to -114 dBm, which causes

20 RCA’s Comments emphasize the benefits of competitive provision of air-ground service, given

that there is only one licensed provider of such service for commercial aircraft. RCA Comments at 3.
RCA does not explain, however, why cellular frequencies should be used for such competition, given the
demonstrable risk of harmful interference, especially since five of the six national licenses for 800 MHz
air-ground service are unoccupied. See Amendment of Part 22 to Benefit the Consumers of Air-Ground
Telecommunications Services, WT Docket 03-103, Notice of Proposed Rulemaking, FCC 03-95 (April
28, 2003).

2 Lucent Comments at 8.



22 Lucent notes that such interfering signal levels are pro-

“degradation in blocked call rate.
duced by an AirCell call “within a 10-15 mile radius” at about a 5000 foot altitude.”

Lucent endorses V-Comm’s case study as a productive way to measure the extent of the
interference. Lucent notes that this approach allows the interplay of multiple factors to be exam-
ined in determining the number of cells that would be affected by a hypothetical ﬂigh‘[.24

Lucent’s white paper should be quite helpful to the Commission in evaluating AirCell’s
effect on digital service.. In particular, this paper addresses the effect of external noise on
CDMA systems. Lucent summarizes some of the most relevant points from the paper as follows:

[T]o maintain call quality when there is an increase in base station

receiver noise caused by external interference, it is necessary

to reduce the maximum allowable loss and the associated cell

coverage, or reduce the loading (number of subscribers) sup-

ported by the system. Practically, if it is desired to maintain

system capacity, a reduction in cell size is necessary. Simi-

larly, a desire to retain a given cell size will require a reduction

in system capacity.”
Thus, AirCell’s interference to CDMA systems presents CDMA carriers with a Hobson’s choice:
either (1) reduce cell size to maintain capacity, which will result in an increase in capital expen-
ditures to maintain system coverage; or (2) maintain system coverage, which will result in a re-
duction in system capacity and an increase in call blocking rates, which could preclude the com-

pletion of 911 calls. The public interest in precluding CDMA carriers from having to choose one

of those options clearly outweighs extension of the waiver.

22 Id
23 Id. at 9.
24 1d.

25

2002).

Lucent Comments at 11; see id., Attachment, Impact of External Interference on CDMA (May 24,



CONCLUSION
For the reasons set forth above and in the Comments in Opposition, the Petition filed by
AirCell and its Partners for extension of their waiver of the airborne cellular rule must be denied
in its entirety.
Respectfully submitted,
AT&T WIRELESS SERVICES, INC.,

CINGULAR WIRELESS LLC,
CELLCO PARTNERSHIP D/B/A VERIZON WIRELESS

1S/ Miclael Dewel Sullivan
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